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OIG Audit of Administratively Determined Positions--Discussion Document 
(Project No OA-FY18-0085) 

Draft, deliberative notes for meeting 

The following are comments solely from the agency chief of staff concerning this audit.  I am providing 
these comments pursuant to the invitation to provide oral or written comments in anticipation of a 
meeting between OIG and agency staff the week of May 20.  This is not the agency’s official written 
response which will be provided following our meeting.  This also does not include all the contributions 
from agency offices which will attend the meeting between OIG and agency staff this upcoming week.  
This is simply to provide what I intend to raise at the meeting because I believe that is transparent and 
allows you to prepare.  I would have provided some of these comments as a redline to your draft as we 
have provided to previous audits.  However, your draft was in a PDF.  An email from the OIG staff 
referenced draft comments will also be released.  It is unclear what that means because the OIG has not 
released redlines we have provided to previous audits.  This is a redline.  The agency expects any final 
publicly released audit to include the agency’s formal response as the OIG has done previously.  I do not 
expect drafts to appear in any final audit.    

This audit concludes that the agency used its authority under the Safe Drinking Water Act to expedite the 
hiring of political appointees.  It creates the impression that AD employees do not have to adhere to 
ethical requirements.  At least six separate times in nine pages of this audit, it refers to AD employees and 
the ethics pledge.  Only twice does the audit state that AD employees must adhere to ethical obligations 
of any kind.   

Although the OIG staff interviewed agency OGC ethics staff, the audit does not include those interviews 
nor explain how the agency ethics staff have provided ethics advice to AD employees in this 
Administration and previous Administrations.  Although OIG staff interviewed agency ethics staff, the 
audit does not include the discussion of how ethics staff have drafted recusal statements for many AD 
employees which have required recusal statements due to their professional history and experience.  
Although the OIG staff interviewed agency ethics staff, the audit does not describe the ethics review 
specific to this Administration of all AD employees before they begin work at the agency nor does it 
describe the ethics training AD employees receive.  The audit does not describe the ethical restrictions 
and rules for AD employees in this Administration and previous Administrations dating to 1977.  It barely 
addresses long standing Office of Government Ethics advice for AD employees.  Although the OIG staff 
interviewed agency ethics staff, the audit does not include their discussion of hiring authorities similar to 
AD hiring authority at other federal agencies and the obligations of those employees.  

The audit chooses to cover the Obama Administration and Trump Administration.  It does not reference 
the Obama Administration pledge at any point.  Nor does the audit reference the Office of Government 
Ethics advice concerning Obama Administration AD employees.    

The audit’s conclusion should be that EPA followed the Safe Drinking Water Act, long-standing written 
agency policy addressing the hiring and obligations of AD employees, Office of Government Ethics 
advice, and career agency ethics officer advice concerning AD employees.  At no point does this audit 
demonstrate otherwise.   

I provided the OIG staff not only the Safe Drinking Water Act statutory section but the legislative history 
for that section, and I provided the agency’s long-standing written policy (predating this Administration, 
dating at least to 2010) concerning the hiring and obligations of AD employees.  That written policy is not 
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even referenced in the audit.  AD employees have been hired in this Administration entirely consistent 
with written agency policy, the statute, and legislative history supporting the statute.   

The draft recommendation of the audit is misdirected to OMS, but more importantly, the recommendation 
advocates for the agency to treat Trump Administration employees differently than Obama 
Administration employees and Clinton Administration employees.  Both Obama and Clinton 
Administrations also had pledges.  AD hiring authority was established in 1977.  It is important that any 
recommendation does not advocate for treating Trump Administration employees differently than 
employees of previous Administrations over the past 40 years.      

Finally, I would like to highlight misleading text or inaccurate text: 

Pg. 2 first full paragraph – Schedule C employees may be converted to other types of positions such as to 
non-career SES employees.  Vice versa is true as well.  They also may be converted to AD employees. 

Pg. 2 same paragraph – The OIG states its audit covers the Obama and Trump Administrations, but it 
makes no mention of the Obama Administration pledge.  The paragraph and the audit solely mention E.O. 
13770.  Additionally, the audit does not mention the Clinton Administration pledge.  The AD hiring 
authority under the Clean Water Act has existed since 1977 covering Administrations other than the 
present Administration. 

Pg. 4 last line of paragraph – This references 25.1% and 72.3% raises, yet does not address whether 
responsibilities for the personnel involved changed.  This sentence is also highly misleading because it 
does not address whether there were interim raises in salary as the personnel became responsible for new 
and additional responsibilities.  In fact, the OIG is well aware of the progression of the salary history yet 
does not discuss that in this audit.   

Pg. 5 second to the last paragraph – The last two sentences of that paragraph contradict each other.  The 
second to the last sentence of the paragraph is not true or at least misleading. 

Pg. 6 last line of first paragraph – Highly misleading that AD employees are not required to adhere to 
ethical requirements.  This may be the worst example in the audit.  Page 6 provides examples which are 
misleading, to be gracious, such as insinuating AD employees may take gifts from lobbyists, work on 
matters for former employers, or that they are not hired for their qualifications, competence, or 
experience. 

Pg. 7 last sentence of the first paragraph – OGE’s opinion has been consistent not simply since 2017, but 
OGE’s opinion has been consistent since at least 2009.  That is not addressed in this audit although it 
claims to cover the Obama Administration and Trump Administration.  This paragraph also references 
whether AD employees are required to resign at the end of the Administration.  On page 8 of this audit, it 
references an interview with Administrator McCarthy’s chief of staff stating that not all AD employees 
left at the end of the Administration.  This appears inconsistent.   

Pg. 7 first full paragraph – What is the relevance of this paragraph to this audit? 

Pg. 7 third full paragraph references an email from the EPA OGC yet the audit fails to mention that this 
has been the same practice in the Obama Administration and in all previous Administrations.   

Pg. 7 third full paragraph, second sentence fails to address an important statutory authority.  It should 
read, “AD positions are filled noncompetitively but are not vetted or approved by the OPM which is 
consistent with the Safe Drinking Water Act.” 
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Pg. 7 third full paragraph, last sentence fails to address that AD positions must adhere to ethical 
requirements.  This contributes to an impression in this audit that they do not. 

Pg. 7 fourth full paragraph – the characterization that very little differentiates AD positions from political 
positions is a mischaracterization.  I am not sure what the context of the conversation was and would like 
to review it. 

Pg. 7 last paragraph – This continues the impression that AD employees are not subject to ethical 
requirements.  It is entirely misleading.   

Pg. 8 first paragraph – When EPA in this administration has converted an AD employee, they sign the 
ethics pledge.  This is true for the numbers converted in this Administration, and I am assuming the 
employees converted in the Obama Administration. 

Pg. 9 first paragraph – The conclusion of the paragraph is that conversion period for employees 
demonstrate they are hired for political positions.  However, all the paragraph demonstrates is that AD 
employees in this Administration whether converted to another status on an average of 58 days or 33 days 
signed pledges sooner that AD conversions in the previous Obama Administration with conversion 
averages of 770 days and 363 days. 

Pg. 9 second paragraph – The claim that when converted to another status AD employees retain the same 
position title is not true.  An AD employee converted to another status often changes responsibilities and 
title and the conversion is the reason for the change.  I would like to see the evidence leading to the 
conclusions in this paragraph.  Additionally, the paragraph contributes to the impression that AD 
employees do not have ethical obligations.  That is simply untrue.   

Pg. 9 recommendation – Your recommendation is directed at the AA for OMS when your audit on pages 
4 and 7 lists the chief of staff as being responsible for hiring AD employees.  
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